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This	 thesis	 studies	 Part	 3	 of	 the	 Local	 Government	 (Building	 &	 Miscellaneous	
Provisions)	Act	1993	 (Tas),	which	 is	 the	prevailing	 legislation	 for	subdivision	 in	Tasmania.	 	 As	 such,	 Part	 3	 plays	 an	 important	 role	 in	 Tasmania’s	 planning	regulatory	system.	That	system	is	currently	the	subject	of	significant	reform.	The	reform	 program	 does	 not,	 however,	 include	 a	 review	 of	 Part	 3.	 	 The	 study	undertaken	by	this	thesis	conducts	a	limited	review	of	Part	3	and	that	study	and	review	 is	 informed	 by	 theory	 as	 to	 the	 effectiveness	 of	 regulation.	 Regulatory	theorists	 identify	 review	of	 regulation	 as	 an	 important	means	 of	 ensuring	 it	 is	effective.	Such	review	serves	to	identify	issues	that	detract	from	the	effectiveness	of	 regulation	 and	 is	 a	 means	 by	 which	 regulation	may	 be	 refined	 and	 remain	relevant	 and	 efficient.	 This	 study	 notes	 issues	 that	 reduce	 the	 effectiveness	 of	Part	3	as	regulation	of	subdivision	in	Tasmania.		Those	issues	include	out-dated,	unclear	language,	provisions	that	reflect	now	redundant	policy,	and	cumbersome	procedures.			
This	 study	 also	 raises	 other	 broader	 and	more	 far-reaching	 issues.	 The	 lack	 of	integration	 of	 Part	 3	 into	 the	 planning	 system	 established	 under	 the	Land	Use	
Planning	 and	 Approvals	 Act	 1993	 (Tas)	 has	 implications	 for	 the	 ability	 of	Tasmania’s	planning	system	to	operate	as	a	cohesive	and	integrated	whole.	This	examination	 also	 highlights	 the	 uneasy	 interaction	 between	 subdivision	regulation	as	part	of	a	planning	system	founded	in	public	policy	and	the	Torrens	land	 registration	 system	 that	 is	 focused	 on	 the	 registration	 of	 paramount	interests	in	land.	This	study	of	Part	3	Local	Government	(Building	&	Miscellaneous	
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CHAPTER	1	-	INTRODUCTION		This	 thesis	 studies	 Part	 3	 Local	 Government	 (Building	 and	 Miscellaneous	
Provisions)	 Act	 1993	 (Tas),	 legislation	 that	 is	 part	 of	 Tasmania’s	 planning	 and	local	government	regulatory	system.	Part	3	was	introduced	as	part	of	substantial	review	and	reform	of	Tasmania’s	local	government	and	planning	legislation	that	took	place	in	1993.	The	planning	reforms	were	focused	on	the	Land	Use	Planning	
and	Approvals	Act	 1993	 (Tas)	 (‘LUPAA’)	 and	 the	 State	Policies	 and	Projects	Act	
1993	 (Tas).	 Five	 bills	 were	 also	 introduced	 to	 reform	 the	 local	 government	legislation.	 The	 Local	 Government	 (Building	 &	 Miscellaneous	 Provisions)	 Bill	1993	was	one	of	them.	Part	3	of	the	Bill	was	a	means	of	transposing	the	existing	regulation	 for	 subdivision	 from	 the	 Local	 Government	 Act	 1962	 into	 the	 1993	
LUPAA	system.	 	The	solution	was	intended	to	be	temporary	only.	It	was	to	be	a	means	 of	 enabling	 local	 government	 to	 carry	 out	 the	 important	 functions	assigned	to	it	of	regulating	health,	building,	and	subdivision	pending	the	drafting	of	new	legislation	to	replace	it	in	the	coming	months.1	The	Act	has	however	not	been	repealed	and	Part	3	still	applies.				Section	 122	 of	 Part	 3	 of	 the	 Local	 Government	 (Building	 &	 Miscellaneous	









Miscellaneous	Provisions)	Act	1993.	 The	 research	of	 this	 thesis	 identifies	both	 a	lack	of	understanding	of	the	role	and	contents	of	Part	3	and	a	failure	to	integrate	Part	3	with	the	planning	system	established	under	LUPAA	that	may	explain	the	failure	to	appreciate	the	need	for	its	reform	and	review.			 II	THE	LACK	OF	REVIEW	Some	of	 the	 provisions	 of	 Part	 3	were	 carried	 forward	 from	earlier	 legislation	and	 in	 the	 absence	 of	 review	 and	 replacement	 they	 have	 become	 permanent	fixtures,	 irrespective	 of	 their	 relevance	 or	 the	 clarity	 of	 their	 language.	 An	example	is	s109	of	the	Local	Government	(Building	and	Miscellaneous	Provisions)	
Act	 1993	 (Tas). 7 	This	 one	 section	 spans	 five	 A4	 pages	 and	 consists	 of	 9	subsections.	 The	 section	 provides	 for	 minimum	 lot	 sizes	 and	 s	 84	 of	 Part	 3	prohibits	a	council	 from	approving	a	subdivision	 if	any	of	 the	 lots	do	not	meet	the	 minimum	 standards	 of	 s	 109.	 The	 Land	 Use	 Planning	 and	 Approvals	
Amendment	(Streamlining	of	Process)	Act	2014	 enacted	 streamlining	 reforms	 in	anticipation	of	the	introduction	of	the	new	planning	scheme.	Sections	84	and	109	of	Part	3	were	amended	by	ss	54	and	56	of	that	Act.	The	amendments	enable	less	prescriptive	planning	scheme	provisions	as	to	lot	size	to	have	effect.		Section	109	nevertheless	remains.	The	words	of	s	109	were	carried	forward	from	s	185	of	the	
Hobart	Corporation	Act	1947	 into	 s	 472	 of	 the	Local	Government	Act	1962	 and	thence	into	Part	3.	The	section	refers	to	building	areas,	a	classification	that	is	no	longer	relevant	and	dates	back	to	a	time	when	subdivision	control	applied	only	to	land	within	building	areas.8			As	the	need	to	amend	s	84	demonstrates,	such	prescriptive	provisions	pre-date	the	 planning	 system	 that	 was	 established	 under	 the	 Land	 Use	 Planning	 and	




2014,	 that	 despite	 ‘…years	 of	 intent	 it	 has	 not	 been	 reviewed	 or	 consolidated	with	LUPAA	properly.’9	Those	familiar	with	its	provisions	and	who	are	obliged	to	apply	and	deal	with	it	on	a	day-to-day	basis	have	highlighted	the	lack	of	review	of	 Part	 3	 of	 the	 Local	 Government	 (Building	 and	 Miscellaneous	 Provisions)	 Act	
1993	(Tas).	The	Local	Government	Association	of	Tasmania,	 in	a	submission	on	the	Government’s	proposed	planning	 system	reforms,	 reported	 the	opinions	of	its	members.		Those	members	called	for	priority	to	be	given	to	the	repeal	of	Part	3	 and	 the	 incorporation	 of	 its	 provisions	 into	 the	 Land	 Use	 Planning	 and	
Approvals	Act	1993.10				Similar	opinions	were	reported	in	a	2012	thesis	on	issues	related	to	Public	Open	Space	 in	 Southern	 Tasmania.	 In	 that	 thesis,	 Boss	 reported	 on	 interviews	 with	both	 council-employed	 planning	 and	 asset	 management	 staff	 and	 non-council	planning	 staff. 11 	One	 of	 the	 council	 employed	 strategic	 planning	 managers	described	the	provisions	of	Part	3	as	‘…dating	back	to	the	Ark.’12	Boss	concluded	by	identifying	the	inadequacy	of	the	legislative	framework	for	public	open	space	in	new	subdivisions	as	the	prime	reason	why	sufficient	quality	public	open	space	cannot	be	delivered	by	the	Tasmanian	planning	system.13			 III	RESEARCH	METHODOLOGY,	METHOD	AND	STRUCTURE	A	 Introducing	Regulatory	Theory	This	 thesis	 asks	 whether	 Part	 3	 of	 the	 Local	 Government	 (Building	 and	















Local	Government	(Building	&	Miscellaneous	Provisions)	Act	1993	(Tas)	 in	a	way	that	 is	 relevant	 to	 and	 anchored	 in,	 the	 practical	 world	 in	 which	 the	 Part	 is	applied.	 	 For	 this	 thesis,	 regulation	 is	 what	 the	 Australian	 government	 has	defined	it	as:	‘Any	rule	endorsed	by	government	where	there	is	an	expectation	of	compliance.’23			Regulatory	 theorists	 may	 refer	 to	 regulation	 as	 being	 ‘good’	 or	 ‘bad’	 as	 this	comment	 by	 the	 editors	 of	 the	 first	 issue	 of	 Regulation	 and	 Governance	demonstrates:			Bad	regulation,	after	all,	can	do	terrible	things	to	people.	Good	regulation	can	control	problems	 that	might	otherwise	 lead	 to	bankruptcy	and	war,	and	can	emancipate	the	lives	of	ordinary	people.	Mediocre,	unimaginative	regulation	that	occupies	the	space	between	good	and	bad	regulation	leads	to	 results	 that	 are	 correspondingly	 between	 the	 extremes	 of	 good	 and	bad.24					References	to	“good”,	“bad”,	and	“better”	are	included	in	this	thesis	because	they	have	been	used	in	a	particular	citation	or	quotation	and	are	made	without	intent	to	make	a	moral	or	values	judgment.				




elements	 of	 what	 is	 effective	 regulation,	 this	 thesis	 uses	 those	 elements	 as	 a	structure	 for	 its	 examination	 of	 Part	 3,	 rather	 than	 as	 a	 set	 of	 criteria	 against	which	to	assess	Part	3.		Effective	regulation	achieves	its	policy	goal	and	chapter	3	presents	a	summary	of	the	development	of	planning	regulation	in	Australia	and	in	 Tasmania.	 The	 chapter	 highlights	 the	 public	 interest	 considerations	 that	underpin	the	regulation	and	that	this	thesis	employs	to	study	the	effectiveness	of	Part	3.			 B.	 Empirical	and	Doctrinal	Research	The	aim	of	this	thesis	is	to	reflect	and	to	be	relevant	to	the	world	in	which	Part	3	is	 applied	and	 to	ensure	 that	 its	 research	has	 ‘a	practical	point’.25	In	pursuit	of	that	 goal,	 this	 thesis	 combines	 doctrinal	 and	 empirical	 research.	 Doctrinal	analysis	 is	 employed	 to	 identify	 the	 law	 as	 represented	 by	 Part	 3	 of	 the	Local	



















C	 Limits	of	this	thesis	This	 thesis	 seeks	 to	 review	 Part	 3	Local	Government	 (Building	&	Miscellaneous	
Provisions)	 Act	 1993	 (Tas)	 and	 to	 answer	 the	 question	 whether	 it	 is	 effective	regulation	for	subdivision	in	Tasmania.	The	review	highlights	the	complexity	of	Tasmania’s	planning	system	and	the	role	 that	Part	3	plays	 in	 it.	 	Some	of	 those	interviewed	 for	 this	 thesis	 emphasised	 the	 importance	 of	 meaningful	consultation	with	 all	 stakeholders	 in	 a	 review	 of	 Part	 3	 and	 the	 value	 of	 their	contributions	to	any	proposal	to	reform	or	replace	Part	3.	This	thesis	accordingly	does	not	attempt	to	provide	a	solution	to	what	is	a	complex	regulatory	problem.	The	solution	to	the	problems	presented	by	Part	3	will	require	consultation	with	and	 the	 contributions	 of,	 all	 stakeholders	 concerned	 with	 subdivision	 in	Tasmania.			Part	 3	 consists	 of	 nine	 divisions	 and	 forty-two	 sections.	 This	 study	 does	 not	attempt	 to	 analyse	 each	 section	 and	 its	 primary	 aim	 is	 to	 anchor	 its	 review	of	Part	3	to	the	practical	world	in	which	Part	3	is	applied.	The	provisions	that	have	been	 chosen	 for	 review	 are	 those	 that	 were	 the	 subject	 of	 comment	 by	 the	interviewees	spoken	to	for	this	thesis.			




need	to	apply	and	work	with	the	provisions	of	Part	3.		Nevertheless	such	issues	merit	further	research	and	study.	Brief	comment	is	made	below	on	three	of	these	issues	 being	 (a)	 the	 definition	 of	 ‘subdivision’	 as	 ‘development’;	 (b)	 the	 Strata	
Titles	Act	1988;	and	(c)	the	distinction	between	‘Use’	and	‘Development’.			









(b)	 Strata	Titles	Division	under	the	Strata	Titles	Act	1998	 is	one	of	 the	Tasmanian	exceptions	to	‘subdivide.’ 37 	Strata	 schemes	 consequently	 fall	 outside	 the	 definition	 of	‘development.’	The	Act	refers	 to	approval	of	strata	schemes	by	councils,	not	by	the	 planning	 authorities	 established	 under	 LUPAA. 38 	One	 practitioner	 has	suggested	the	consequent	exception	under	the	land	registration	system	and	for	planning	assessment	is	a	source	of	both	confusion	and	poor	results	 in	planning	and	land	registration.39			The	Strata	Titles	Act	1998	was	 amended	 in	 2006	 by	 the	 addition	 of	 s	 31AA	 to	remove	doubt	 that	a	council	might	 refuse	a	strata	proposal	on	 the	basis	 that	 it	was,	in	fact,	a	subdivision.40	Nevertheless	as	strata	proposals	are	not	classified	as	‘development,’	 they	 can	offer	 greater	 flexibility.	 Some	 commentators	 on	Part	 3	








apply	 to	 the	 use	 of	 land.44	Development,	 on	 the	 other	 hand,	 was	 required	 to	comply	with	‘narrow,	prescriptive	standards.’45		The	 introduction	 of	 standardised	 interim	 planning	 schemes	 into	 Tasmania’s	system	has	brought	less	prescriptive	standards	than	those	set	out	in	Part	3	of	the	
Local	 Government	 (Building	&	Miscellaneous	 Provisions)	 Act	 1993.	 	 The	 interim	schemes	 enable	 subdivisions	 to	 follow	 a	 more	 streamlined	 process	 and	 a	permitted	pathway	where	the	subdivision	conforms	to	the	standards.	As	part	of	the	 current	 planning	 reform	 agenda,	 Part	 3	 has	 been	 amended	 to	 enable	subdivision	 proposals	 to	 be	 approved	 despite	 their	 not	 complying	 with	 its	prescriptive	standards.46			Given	 the	 change	 in	 policy	 does	 the	 legislative	 distinction	 between	 use	 and	development	still	contribute	to	an	effective	planning	system	for	Tasmania?	The	distinction	has	presented	difficulties	in	interpreting	planning	schemes	that	pre-dated	 the	 1995	 amendments,47	for	 the	 drafting	 of	 new	 schemes,48	and	 for	 the	Resource	 Management	 and	 Appeal	 Tribunal. 49 	The	 Minister	 for	 Local	Government	has	on	occasion	struggled	to	make	the	distinction.50		






Chapter	 3	 presents	 an	 outline	 of	 the	 basic	 elements	 of	 regulatory	 theory.	 The	theory	is	employed	by	this	thesis	as	a	background	against	which	to	study	Part	3.		The	chapter	notes	the	reasons	for	regulation	and	considers	the	policy	underlying	planning	regulation	and	its	historical	development	in	Australia.			
Chapter	 4	 provides	 some	 context	 and	 background	 to	 the	 study	 of	 Part	 3	 as	planning	 regulation.	 As	 regulation	 that	 affects	 competition,	 efficiency	 is	 a	particularly	 important	 attribute	 of	 planning	 regulation.	 The	 chapter	 notes	 the	direct	 and	 indirect	 costs	 in	 terms	 of	 both	 time	 and	money	 that	 proponents	 of	development	 face	 under	 the	 typical	 planning	 assessment	 process	 in	Australian	jurisdictions.	The	efficiency	of	a	planning	system	may	also	be	affected	if	there	is	inconsistency	 or	 lack	 of	 cohesion	 among	 its	 component	 parts.	 	 As	 subdivision	regulation	must	interact	with	the	land	registration	system,	the	chapter	notes	the	essential	 elements	 of	 the	 Torrens	 system	 and	 outlines	 Tasmania’s	 planning	system	under	the	Land	Use	Planning	and	Approvals	Act	1993	(Tas)	(‘LUPAA’)	and	the	interaction	between	Part	3	of	the	Local	Government	(Building	&	Miscellaneous	
Provisions)	 Act	 1993	 and	 the	 LUPAA	 system.	 This	 thesis	 finds	 that	 there	 are	implications	 for	 the	efficiency	and	effectiveness	of	Tasmania’s	planning	 system	as	a	result	of	that	interaction.			




• the	 difficult	 language	 of	 s	 110	 that	 prevents	 it	 (in	 the	 absence	 of	 any	other	 mechanism),	 being	 used	 as	 a	 cost-effective	 means	 of	 joining	multiple	blocks	of	land,		
• the	 failure	 of	 ss	 116	 and	117	 to	 achieve	 the	 establishment	 of	 adequate	public	open	space,		
• the	ineffectiveness	of	s	95	as	a	means	of	addressing	the	issues	raised	by	road	titles;	and		
• the	 cumbersome	 procedure	 for	 the	 amendment	 of	 sealed	 subdivision	plans	through	removal	of	redundant	easements	and	covenants.			
Chapter	6	 examines	 the	 issues	 raised	 by	 the	 provisions	 pursuant	 to	which	 the	lease	 of	 part	 of	 a	 block	 of	 land	 will	 constitute	 a	 subdivision.	 	 The	 ‘lease	 as	subdivision’	provisions	are	considered	in	a	separate	chapter	as	they	demonstrate	the	 complex	 interaction	 between	 land	 registration	 systems	 and	 planning	assessment	 and	 control	 and	 how	 that	 interaction	 can	 be	 ineffective.	 The	provisions	 are	 common	 to	 Australian	 legislation,	 including	 Part	 3	 of	 the	 Local	
Government	(Building	&	Miscellaneous	Provisions)	Act	1993	(Tas).		They	highlight	what	 theorists	 studied	 for	 this	 thesis	 have	 identified	 as	 the	 attributes	 of	ineffective	regulation.	Compliance	with	the	 legislation	exposes	parties	 to	 leases	to	the	costs	and	delay	associated	with	planning	assessment	designed	to	cater	for	the	subdivision	of	the	fee	simple.	 	The	associated	difficulty	encourages	not	only	the	development	of	strategies	to	avoid	the	effect	or	application	of	the	legislation,	but	also	the	possibility	of	the	legislation	being	used	by	one	party	to	a	lease	as	a	means	of	achieving	a	windfall	gain.		In	Tasmania	the	difficulties	presented	by	the	lease	as	subdivision	provisions	are	compounded	as	the	wording	of	the	definition	of	subdivide	in	s	80	of	Part	3	is	unclear	and	it	is	impossible	to	state	with	certainty	what	leases	are	caught	within	its	scope.			
	





























planning	 framework	 that	 is	 designed	 to	 apply	 the	 principles	 of	 the	 National	
Strategy	for	Ecologically	Sustainable	Development.	61	








































The	task	of	subdivision	regulation	is	to	promote	the	public	interest	in	sustainable	management	of	land	and	resources.	Kirby	J	has	summed	up	that	purpose:		In	order	to	understand	the	development	of	planning	law…it	is	necessary	to	 appreciate	 that	 it	 is	 concerned	 with	 fundamentally	 more	 important	objectives	than	the	rights	of	those	with	various	interests	in	land	inter	se.	Of	 their	nature,	 such	 laws,	 governing	consent	 to	development	generally,	and	 to	 subdivisions	 in	 particular,	 are	 concerned	 with	 the	 orderly	management	 of	 land	 in	 society	 so	 as	 to	 protect	 at	 once	 the	 interests	 of	individuals,	the	community	and	the	environment.88		In	 Tasmania	 the	 task	 of	 assessing	 subdivision	 proposals	 is	 assigned	 to	 local	government.	 	 The	 central	 role	 of	 councils	 in	 planning	 assessment	 has	 been	acknowledged	 for	decades	 and	 in	1951	prompted	Every-Burns	 to	 consider	 the	question	 as	 to	 whether	 the	 public	 interest	 is	 a	 separate	 head	 of	 power	 and	reason	in	 itself	 for	disapproval	of	a	development.89	Every-Burns	concluded	that	rather	than	councils	being	competent	to	refuse	an	application	within	the	variable	range	of	 their	 own	conception	of	what	 is	 in	 the	public	 interest,	 councils	 are	 in	fact	entrusted	with	various	powers	that	are	to	be	exercised	having	regard	to	the	public	interest.90			The	first	example	of	Australian	policymakers	taking	a	deliberate	decision	to	use	the	land	registration	system	to	enforce	subdivision	control	in	the	public	interest	was	 the	 decision	 made	 by	 the	 Queensland	 Parliament	 of	 1885.	 The	 Undue	





















arise	when	subdivision	control	is	enforced	through	the	land	registration	system.	Part	5	provides	 for	agreements	between	a	planning	authority	and	a	 landowner	that	can	be	registered	on	 title	 to	 land.100		Once	registered,	 the	covenants	 in	 the	agreements	are	to	run	with	the	land	as	if	they	were	covenants	to	which	s	102(2)	of	 the	 Land	 Titles	 Act	 1980	 (Tas)	 applies.	 The	 burden	 of	 the	 covenants	consequently	passes	with	the	land.				Such	 agreements	 offer	 a	 relatively	 flexible	 approach	 to	 subdivision	 control.	Controls	 can	 be	 tailored	 to	 a	 particular	 development	 by	 combining	 planning	regulation	with	 the	 land	 registration	 system.	 	 Nevertheless	 as	 the	 agreements	carry	 forward	 from	 a	 parent	 title	 to	 subsequently	 subdivided	 lots,	 failure	 to	review	 and	 remove	 them	 can	 result	 in	 redundant,	 irrelevant	 instruments	remaining	 registered	 on	 title	 records.	 	 Bell	 has	 referred	 to	 the	 continued	registration	 of	 redundant	 instruments	 as	 the	 ‘cluttering’	 of	 the	 land	 titles	register.101	She	notes	that	such	cluttering	is	one	problem	that	arises	from	the	use	of	 Australian	 land	 registration	 systems	 as	 a	 means	 of	 environmental	management	and	sustainable	decision-making.102	Cluttering	 implies	 inefficiency	and	 as	 noted	 in	 the	 following	 chapter,	 efficiency	 is	 a	 key	 characteristic	 of	effective	regulation.	











UNDERPINNING	PLANNING	REGULATION		This	 thesis	 turns	 to	 the	 work	 of	 regulatory	 theorists	 for	 guidance	 as	 to	 the	questions	 to	 ask	 and	 the	 issues	 to	 consider	 in	 studying	 the	 effectiveness	 of	regulation.	That	work	forms	the	framework	and	structure	for	the	analysis	of	Part	3	that	follows	and	that	is	employed	in	the	following	chapters,	as	a	lens	through	which	to	examine	Part	3.			 I	 REGULATORY	THEORY	AS	TO	EFFECTIVE	REGULATION	Regulatory	 theorists	 have	 considered	how	 to	 assess	whether	 regulation	works	and	is	effective	and	why	it	works	or	fails	to	be	effective.	Theorists	have	identified	the	elements	that	make	up	effective	and	ineffective	regulation.		As	will	be	evident	from	 this	 outline	 of	 the	work	 of	 regulatory	 theorists,	 the	 elements	 of	 effective	regulation	will	frequently	co-exist,	 interact,	and	be	interdependent.	Accordingly	regulation	may	be	ineffective	because	it	is	not	a	cost-effective	means	of	achieving	a	policy	goal.	Regulation	may	not	be	cost-effective	because	its	meaning	is	unclear	or	it	has	unintended	consequences.	The	regulated	may	reject	such	regulation	out	of	frustration	and	so	feel	justified	in	not	complying	with	it.		Although	theorists	highlight	elements	of	what	 is	effective	regulation,	this	thesis	uses	those	elements	as	a	structure	for	the	examination	of	Part	3	and	as	a	guide	to	the	relevant	questions	to	ask	and	issues	to	consider.	The	identified	elements	of	effective	regulation	are	applied	in	that	way	rather	than	as	a	set	of	criteria	against	which	to	assess	Part	3.		

























land	development.	Those	standards	 included	regulations	controlling	 the	size	of	lots,	the	design	and	location	of	roads,	and	the	construction	of	buildings.				An	 example	 of	 such	 regulation	 is	 the	 Local	 Government	 Bill	 1919	 (NSW).			Parliamentary	 debate	 on	 the	 Bill	 records	 that	 it	was	 intended	 to	wipe	 out	 the	practice	 of	 ‘cutting	 up	 a	 piece	 of	 land	 into	 pocket-handkerchief	 allotments.’	124	Councils	were	 ‘…to	be	armed	against	the	possibility	of	 the	resurrection	of	slum	areas.’125	Subdivision	of	land	meant	that	without	adequate	registration	records	it	was	 difficult	 to	 trace	 landowners	 and	 to	 collect	 rates	 and	 taxes,126	providing	additional	incentive	for	government	control.			In	Tasmania	legislation	also	assigned	the	task	of	controlling	the	development	of	land	to	local	government.		An	early	example	of	such	legislation	is	Part	VIII	of	the	
Town	 Boards	 Act	 1896	 (Tas).	 This	 Part	 provided	 for	 by-laws	 to	 be	 made	regulating	sewerage	and	drainage,	public	and	private	streets,	water	supply,	and	the	construction	of	buildings.	Section	194	prohibited	 the	 laying	out	or	disposal	(with	 ‘disposal’	 being	undefined),	 of	 land	 for	building	purposes	without	 a	plan	being	 first	submitted	to	 the	Town	Board.	 	The	prohibition	was	carried	 forward	by	s	199(9)	of	the	Local	Government	Act	1906	(Tas)	and	then	s	48(1)	of	the	Towns	
Act	1934	(Tas).			Non-compliance	 with	 the	 legislation	 affected	 commercial	 agreements.	Annotations	to	s	48	of	the	Towns	Act	1934	in	Volume	V	of	the	Tasmanian	Statutes	refer	to	the	effect	of	non-compliance	with	the	section	on	contracts	for	the	sale	of	land.	The	cases	referred	to	are	decisions	of	the	High	Court	considering	s	23	of	the	










conditions.’130	Members	were	concerned	that	reduction	in	the	minimum	frontage	and	area	of	a	lot	would	encourage	substandard	houses	and	infectious	disease.131		In	1962	the	Local	Government	Act	(Tas)	was	passed;	its	purpose	was	stated	to	be	the	consolidation	and	amendment	of	the	law	relating	to	local	government.	 	The	various	Corporations	Acts	were	 repealed.132	Division	2	of	Part	XVI	of	 the	Local	
Government	 Act	 1962	 (Tas)	 dealt	 with	 not	 only	 subdivision	 but	 also	 building,	which	meant	some	internal	duplication.				Writing	 in	 1974	Mant	 and	 Nielson	 noted	 with	 respect	 to	 the	 post-war	 period	that:	 One	 of	 the	 primary	 reasons	 for	 the	 rapid	 increase	 in	 government	legislation	concerning	land	use,	environment	and	conservation….has	been	the	increasing	recognition	that	land	use	decisions	freely	made	by	private	individuals,	 corporations	 and	 for	 that	matter	 governments,	which	 serve	their	own	interests,	all	too	often	have	negative	flow-on	effects	which	have	impact	on	the	community	at	large.133			Modern	planning	 regulatory	 systems	have	been	built	 on	 a	 policy	 of	 promoting	the	public	interest	in	sustainable	use	of	land	and	resources	and	are	designed	as	a	means	of	overseeing	 the	effective	 implementation	of	 that	policy.134	In	 response	to	the	United	Nations	Bruntland	Report,	Australian	governments	acknowledged	in	 1992	 the	 importance	 of	 a	 forward	 planning	 system.135	In	 that	 year,	 the	






Strategy	provides	 for	 a	 Goal,	 Core	 Objectives	 and	 Seven	 Guiding	 Principles.136	The	Strategy	is	designed	to	provide	a	balanced	approach	to	decision-making	and	to	ensure	that	economic,	environmental,	social,	and	equity	considerations	are	all	taken	 into	account.	The	Guiding	Principles	 refer	 to	 the	need	 to	 take	account	of	environmental	 considerations.	 They	 also	 recognise	 the	 need	 for	 a	 strong	internationally	 competitive	 economy	 in	 order	 to	 enhance	 environmental	protection.	 These	 principles	 are	 reflected	 in	 the	 Objectives	 of	 Tasmania’s	planning	system	and	process	and	are	spelt	out	in	Schedule	1	Parts	1	and	2	of	the	






social	 practices,	 the	 extent	 to	 which	 it	 is	 efficient	 and	 involves	 practicality	 of	compliance	and	the	extent	to	which	it	is	certain,	consistent	and	predictable.142			Planning	regulation	has	its	genesis	in	the	protection	and	promotion	of	the	public	interest.	 	 The	 public	 has	 a	 stake	 in	 the	 successful	 operation	 of	 the	 regulation.	Such	regulation	should	consequently	be	an	effective,	efficient	means	of	achieving	the	policy	goals	set	for	it.		










judicial	understanding	of	regulation.	The	community	must	have	connection	if	the	legitimacy	 of	 the	 regulation	 is	 to	 be	 maintained	 and	 the	 regulated	 are	 to	 be	willing	and	encouraged	to	give	it	allegiance.154			Considerations	such	as	these	highlight	that	elements	other	than	those	that	can	be	measured	may	need	 to	be	 considered,	 as	 the	measurable	elements	may	not	be	those	 that	 reveal	 the	 most	 about	 how	 well	 a	 regulatory	 system	 is	performing.155In	the	case	of	subdivision	regulation,	the	number	of	issued	permits	or	 registered	 subdivision	 plans	 may	 not	 be	 accurate	 measures	 of	 the	effectiveness	of	the	regulatory	system.	








sought	 to	 address	 what	 has	 been	 called	 ‘the	 failure	 of	 command-and-control	regulation.’ 160 	Such	 regulation	 consists	 of	 prescriptive	 rules	 focused	 on	enforcement	by	the	state	with	penalties	for	non-compliance.161			The	 publication	 of	 Responsive	 Regulation:	 Transcending	 the	 deregulation	






maintained.170	Policy	 adjustments	 may	 need	 to	 be	 made	 in	 the	 interests	 of	effectiveness	as	diminishing	returns	may	develop	over	time.171		Such	policy	adjustments	may	be	through	review	procedures	such	as	Regulatory	Impact	Analysis.	Australian	policymakers	have	adopted	such	analysis	in	order	to	refine	policymaking	and	to	review	and	assess	the	effectiveness	of	regulation.	The	Australian	 Government	 requires	 policymakers	 to	 include	 a	 regulatory	 impact	statement	that	addresses	seven	issues.	Those	issues	include		identification	of	the	problem	 to	 be	 addressed,	 the	 net	 benefit	 of	 each	 policy	 option,	 and	 how	 each	option	will	be	implemented	and	evaluated.172			The	 Productivity	 Commission	 assessed	 how	well	 Australian	 jurisdictions	were	conducting	 Regulatory	 Impact	 Analysis	 in	 a	 2012	 report. 173 	The	 Report	concluded	that	Australian	procedures	were	‘reasonably	consistent’	with	guiding	principles	for	regulatory	impact	analysis	promulgated	by	both	the	Organisation	for	 Economic	 Co-Operation	 and	 Development	 (OECD)	 and	 the	 Council	 of	Australian	Governments	(COAG).174	The	Commission	noted	that	there	were	some	shortcomings	 in	 system	 design	 and	 a	 gap	 between	 agreed	 principles	 and	practice.	In	the	case	of	planning	regulation,	such	shortcomings	may	be	explained	by	 the	 costs	 required	 to	 assess	 the	 costs	 and	 benefits	 of	 the	 regulation.	 Such	assessment	 can	 be	 complicated,	 costly,	 time-consuming,	 and	 is	 dependent	 on	adequate	databases.175			 G	 Effective	regulation	In	summary:	





• Such	 regulation	 is	 efficient	 in	 terms	 of	 the	 costs	 (including	 both	 direct	and	indirect	costs)	incurred	in	complying	and	not	complying	with	it.		
• Regulation,	 the	 wording	 of	 which	 is	 unclear	 or	 that	 requires	 further	resources	to	interpret	it,	will	not	be	efficient.		
• Compliance	is	encouraged	if	regulation	is	efficient.		
• Effective,	efficient	regulation	is	also	politically	acceptable	and	recognised	by	 the	 regulated	 as	 justifiable,	 legitimate	 and	 consistent	with	 the	 aims	and	aspirations	of	the	society	it	regulates.			







REGULATION	FOR	SUBDIVISION	IN	TASMANIA		This	 chapter	 will	 provide	 context	 and	 background.	 It	 will	 outline	 the	 typical	planning	 assessment	 process	 in	 Australia	 and	 note	 that	 coherence	 and	cohesiveness	are	both	important	to	the	effective	operation	of	a	planning	system.		The	 chapter	 will	 then	 move	 to	 outline	 the	 essential	 features	 of	 the	 Torrens	system	of	land	registration	and	Tasmania’s	planning	system.		As	noted	in	chapter	3,	the	effectiveness	of	regulation	is	assessed	by	how	well	it	works	as	a	means	of	achieving	 a	 policy	 goal.	 	 This	 chapter	will	 build	 on	 the	material	 introduced	 in	chapter	3	and	 look	 firstly	at	 the	policy	aims	of	 the	Tasmanian	planning	system	before	 outlining	 how	 planning	 assessment	works	 in	 Tasmania	 under	 the	Land	
Use	Planning	and	Approvals	Act	1993	 (Tas)	 and	 then	 introducing	 Part	 3	 of	 the	
Local	 Government	 (Building	 &	Miscellaneous	 Provisions)	 Act	 1993.	 The	 chapter	concludes	that	the	lack	of	integration	of	Part	3	into	the	system	established	under	
LUPAA	has	 implications	 for	 the	effectiveness	of	Tasmania’s	planning	regulation	as	far	as	subdivision	is	concerned.				 I	 CONTEXT	AND	BACKGROUND	In	 2011	 the	Productivity	 Commission	 examined	 the	 performance	 of	Australian	planning	 regulation	 and	 although	 the	 systems	 of	 each	 state	 and	 territory	 vary	and	direct	comparison	is	difficult,	 the	basic	development	assessment	process	is	the	same.176	The	Commission	outlined	the	typical	process	as	follows:		
• The	 applicant	 lodges	 an	 application	 with	 necessary	 documents	 and	fees;	
• The	 assessment	 authority	 checks	 the	 application	 and	 requests	additional	information	if	the	application	is	incomplete;	





• Relevant	assessment	authorities	consider	 the	application,	 taking	 into	account	 comments,	 submissions,	 and	 what	 is	 allowed	 under	 the	planning	regulation;	
• The	assessment	authority	decides	to	reject,	approve,	or	conditionally	approve	the	application;	
• The	 applicant	 (or	 a	 third	 party,	 in	 some	 cases)	 may	 apply	 for	independent	review	of	the	decision.177		The	 process	 is	 costly	 in	 terms	 of	 both	 time	 and	 financial	 expense.	 	 The	Commission	 noted	 that	 the	 statutory	 timeframes	 for	 assessment	 of	 proposals	vary	 among	 Australia’s	 jurisdictions.178	Those	 timeframes	 can	 present	 hurdles	for	 developers	 and	 significantly	 affect	 the	 efficiency	 of	 planning	 regulatory	systems.			Efficiency	in	this	context	is	used	in	the	sense	of	the	relationship	between	applied	resources	and	the	desired	outcome.179	That	relationship	is	highlighted	by	a	cost-benefit	analysis	that	must	include	both	the	direct	costs	and	the	indirect	costs	of	regulation.	 	 Planning	 regulation	 is	 regulation	 that	 affects	 competition.	 The	Tasmanian	 Legislative	 Review	 program	 requires	 that	 such	 regulation	 firstly	deliver	 benefits	 that	 outweigh	 the	 costs	 it	 imposes,	 and	 secondly	 that	 those	benefits	be	ones	that	can	only	be	achieved	by	restricting	competition.180			The	 Productivity	 Commission	 summarised	 the	 typical	 direct	 costs	 of	 planning	assessment	regulation:	





• Compliance	 costs	 of	 meeting	 specified	 development	 controls	 (location,	operating	 hours,	 business	 format,	 housing	 density,	 amenity,	environmental,	and	heritage	requirements);	




• 	Intra-	 and	 inter-jurisdictional	 differences	 in	 administration	 and	regulatory	processes.182			Such	direct	and	indirect	costs	may	be	unavoidable	as	planning	decisions	can	be	complex	and	require	trade-offs	between	the	 interests	of	 the	proponent	and	the	various	parties	affected	by	a	development	proposal.	The	Tasmanian	Department	of	 Treasury	 and	 Finance	 administers	 regulatory	 review	 as	 part	 of	 the	Government’s	commitment	to	the	Council	of	Australian	Governments’	regulatory	reform	 program	 under	 the	 National	 Competition	 Policy	 and	 the	 Competition	Principles	 Agreement.	 The	 Department	 of	 Primary	 Industries,	 Water	 &	 the	Environment	 conducted	 such	 a	 review	of	 the	Land	Use	Planning	and	Approvals	




The	 efficiency	 and	 the	 effectiveness	 of	 a	 planning	 regulatory	 system	 may	 be	reduced	if	there	is	lack	of	coherence	among	the	various	parts	of	the	system.	The	Productivity	 Commission	 has	 highlighted	 that	 unreviewed	 rolling	 reform	 to	planning	regulatory	systems	risks	incoherence.184				Tasmania’s	 system	 for	 subdivision	 assessment	 and	 implementation	 is	particularly	susceptible	to	incoherence.	Part	3	of	the	Local	Government	(Building	
&	 Miscellaneous	 Provisions)	 Act	 1993	was	 introduced	 as	 a	 means	 of	 carrying	forward	existing	subdivision	regulation	to	the	LUPAA	system	pending	a	broader	review.	 	 Although	 there	 has	 been	 minor	 amendment,	 the	 extensive	 review	referred	 to	and	 that	was	 foreshadowed	 in	1993	has	not	 taken	place.	That	such	review	has	not	taken	place	raises	the	question	of	how	effective	Part	3	is.			Effective	 regulation	 is	 an	 efficient	 means	 of	 achieving	 policy	 purpose.	 Such	regulation	may	achieve	 that	purpose	because	when	assessed	using	cost-benefit	analysis,	 it	 is	 the	 most	 cost-effective	 means	 of	 achieving	 a	 policy	 goal.	 	 The	financial	 cost	 is	 however,	 not	 the	 only	 relevant	 factor	 when	 assessing	 the	effectiveness	 of	 regulation.	 	 Regulation	 should	 also	 be	 clear,	 understandable,	consistent,	 relevant	 and	 cohesive.	 Unless	 the	 law	 is	 also	 certain,	 ‘…ongoing	relations	 and	 dealings	 [are]	 at	 risk	 of	 whim	 and	 fancy.’185	The	 Queensland	Government	noted	the	importance	of	such	factors	in	the	2015	Directions	Paper:	


















unregistered	instrument	may	give	entitlements	in	equity	but	they	will	depend	on	the	availability	of	specific	performance.194		In	 1952,	 Ruoff	 wrote	 articles	 that	 offered	 an	 outsider’s	 (an	 Englishman’s)	‘disinterested	 observations’	 as	 he	 described	 and	 commented	 on	 the	 three	fundamental	features	of	the	Torrens	system.			
• Firstly	 the	 ‘mirror’	 –	 the	 principle	 that	 the	 Register	will	 reflect	 all	 facts	material	to	a	landowner’s	title.195		
• Secondly	 the	 ‘curtain’	 –	 the	 principle	 that	 a	 purchaser	 need	 not	 look	behind	the	Register	as	it	is	the	sole	source	of	information	on	title.196		


























III	 TASMANIA’S	PLANNING	SYSTEM	In	 evaluating	 a	 regulatory	 system,	 those	 involved	 ‘typically	 and	 primarily	assess……the	extent	to	which	it	ensures	that	the	chosen	policy	goal	is	achieved	in	practice.’212	Accordingly	 in	 order	 to	 assess	 the	 effectiveness	 of	 a	 regulatory	system,	 the	policy	 goals	 that	 underlie	 the	 system	must	 be	 identified.	 The	Land	
Use	Planning	and	Approvals	Act	 1993	 (Tas)	 (LUPAA)	 and	 the	 State	Policies	 and	





system	 of	 environmental,	 social,	 economic,	 conservation	 and	 resource	management	policies.215			There	are	three	state	policies	issued	under	the	State	Polices	&	Projects	Act	1993	that	 regulate	 land	 and	 environment	 use	 and	management.216	In	 addition,	 three	regional	 land	 use	 strategies	 have	 been	 declared	 that	 set	 out	 the	 long	 term	planning	 goals	 and	 land	 use	 policies	 and	 strategies	 for	 the	 three	 Tasmanian	regions.217 	The	 strategies	 are	 a	 joint	 initiative	 between	 the	 state	 and	 local	governments	and	are	to	be	‘monitored,	maintained	and	reviewed	in	an	ongoing	process	 to	 ensure	 they	 remain	 relevant	 and	 responsive.’218	The	 strategies	 are	intended	to	fill	the	gap	between	the	broad	objective	of	sustainable	development	and	 locally	 relevant	 land	 use	 planning	 directions	 including	 the	 integration	 of	infrastructure	and	services	with	the	development	of	land.219	In	addition	to	state	policies	 and	 regional	 strategies	 the	 Minister	 may	 issue	 planning	 directives	 on	planning	matters	including	as	to	the	content	of	planning	schemes.220			The	 Tasmanian	 Planning	 Commission	 is	 established	 under	 the	 Tasmanian	






been	declared	with	each	 council	 to	prepare	 local	provisions.	 	Tasmania	has	29	municipal	councils	and	30	planning	schemes,	with	one	scheme	being	dedicated	to	the	Sullivans	Cove	area	of	Hobart.				Use	 and	 Development	 proposals	 in	 Tasmania	 are	 categorised	 by	 planning	schemes	as	follows:	
• Proposals	may	be	Exempt	(no	application	required);	
• No	 Permit	 Required	 (does	 not	 rely	 on	 a	 performance	 criterion	 to	meet	applicable	standards	and	is	not	discretionary	or	prohibited);	
• Permitted	 (planning	 authority	 must	 issue	 permit	 if	 proposal	 meets	standards	 and	 does	 not	 rely	 on	 performance	 criterion	 and	 is	 not	discretionary	or	prohibited);	
• Discretionary	(planning	authority	has	discretion	whether	or	not	to	 issue	permit	and	may	do	so	if	proposal	complies	with	standards	but	relies	on	a	performance	criterion	to	do	so	and	is	not	prohibited);	






(as	 opposed	 to	 discretionary	 pathway),	 if	 it	 conforms	 to	 certain	 acceptable	solutions.229	The	council	acting	as	planning	authority	must	give	at	least	14	days	notice	to	the	public	of	an	application	classed	as	discretionary,	enabling	the	public	to	 make	 representations	 before	 the	 council	 makes	 a	 decision.230	The	 planning	authority	cannot	make	a	decision	on	an	application	for	a	permit	earlier	than	14	days	from	the	date	of	advertising	of	the	application.				The	time	available	to	 local	government	planning	authorities	to	make	a	decision	on	a	proposal	depends	on	whether	the	application	concerns	a	development	that	will	 follow	a	permitted	or	discretionary	pathway.	 	A	permitted	pathway	means	that	the	authority	must	issue	a	permit	within	28	days	if	the	development	meets	acceptable	 solutions	 specified	 in	 zone	 provisions. 231 	If	 the	 authority	 has	 a	discretion	 to	 grant	 or	 refuse	 the	 permit,	 the	 authority	 has	 a	 maximum	 of	 42	days.232	Further	 time	 is	available	by	agreement	with	 the	developer.233	Once	 the	authority	has	made	a	decision	an	owner	of	land,	the	applicant,	or	a	person	who	has	made	a	representation	have	a	period	of	14	days	to	lodge	an	appeal	with	the	Resource	Management	and	Planning	Appeal	Tribunal.		














dimensions	appropriate	for	use	and	development	in	the	zone.	Acceptable	Solutions	 	 	 	 	 Performance	Criteria	A1		Each	lot	must:	(a) have	an	area	of	not	less	than	450m2	and:	(i) be	 able	 to	 contain	 a	 minimum	building	 area	 of	 10	 m	 x	 15	 m	with	a	gradient	not	steeper	than	1	in	5	clear	of:	a. all	setbacks…and;	b. easements	 or	 other	 title	restrictions	 that	 limit	 or	restrict	development;	and	(ii) existing	buildings	are	consistent	with	setback…	(b) be	required	for	public	use…	(c) be	 required	 for	 the	 provision	 of	 public	utilities	or	(d) be	 for	 the	 consolidation	 of	 a	 lot	 with	another	 lot	 provided	 each	 lot	 is	 within	the	same	Zone.				
P1		Each	 lot,	 or	 a	 lot	 proposed	 in	 a	 plan	 of	subdivision,	must	 have	 sufficient	 useable	 area	and	 dimensions	 suitable	 for	 its	 intended	 use	having	regard	to:	(a) the	 relevant	 requirements	 for	development	 of	 existing	 buildings	 on	the	lots;	(b) the	 intended	 location	 of	 buildings	 on	the	lots;	(c) the	topography	of	the	site;		(d) the	presence	of	any	natural	hazards;		(e) adequate	 provision	 of	 private	 open	space;	and	(f) the	pattern	of	development	existing	on	established	properties	in	the	area.			
A2		Each	 lot,	 excluding	 for	 public	 open	 space,	 a	riparian	 or	 littoral	 reserve	 or	 Utilities,	must	have	a	frontage	of	not	less	than	12m.	














standards.		Those	acceptable	solutions	and	performance	criteria	are	included	in	the	 interim	 planning	 schemes	 and	 the	 state-wide	 planning	 provisions.	 They	enable	a	council	to	approve	a	plan	of	subdivision,	despite	its	not	complying	with	the	 prescriptive	 provisions	 of	 s	 84	 of	 the	 Local	 Government	 (Building	 &	
Miscellaneous	Provisions)	Act	1993.				Despite	 such	 legislative	 amendment	 Part	 3	 has	 not	 been	 integrated	 or	consolidated	with	 the	LUPAA	 system.	 	The	Government	has	acknowledged	 that	the	 continued	 existence	 of	 Part	 3	 means	 there	 are	 ‘two	 sets	 of	 controls	 for	subdivisions.’245	The	Attorney	General	referred	to	the	‘safety	net’	of	Part	3	being	retained	as	old	municipal	planning	schemes	were	replaced	by	the	standardized	interim	 planning	 schemes.246	This	 section	 of	 chapter	 4	 seeks	 to	 explore	 the	implications	for	Tasmania’s	planning	system	of	the	continued	existence	of	Part	3.	Part	 3	 is	 Tasmania’s	 prevailing	 legislation	 for	 subdivision	 and	 it	 continues	 to	exist	at	a	time	when	extensive	restructuring	and	reform	of	the	LUPAA	system	is	taking	place.		
 
A	 The	provisions	of	Part	3	and	their	place	in	




Under	 ss	 83	 and	 s	 85	 a	 council	 has	 discretion	 to	 refuse	 approval	 and	 is	 given	specific	guidance	as	to	the	circumstances	in	which	it	may	exercise	its	discretion	not	 to	 approve	 a	 subdivision.	 Section	 85	 lists	 a	 series	 of	 factors	 that	 entitle	 a	council	to	refuse	to	approve	a	subdivision.				The	s	85	list	includes	some	factors	that	are	not	referred	to	in	planning	schemes.	Consequently,	 the	 council	 may	 determine	 to	 refuse	 the	 subdivision	 permit	despite	the	Acceptable	Solution	or	Performance	Criteria	of	the	Planning	Scheme	being	present.	The	circumstances	in	s	85	include	that	the	council	is	of	the	opinion	that:		
• the	roads	of	the	subdivision	will	not	suit	the	public	convenience	or	not	give	satisfactory	inter-communication	with	existing	roads,		
• that	 the	 layout	 should	be	altered	 to	 include	or	omit	 alleys	 and	blind	roads,		
• that	 the	 site	 layout	 may	 render	 the	 cost	 of	 providing	 electricity	 or	water	too	expensive;	and		
• that	where	ground	is	higher	on	one	side	or	the	other,	wider	roads	may	need	to	be	provided	to	give	reasonable	access	to	both	sides.			The	Resource	Management	Planning	&	Appeal	Tribunal	(“The	RMAPT”)	and	the	Supreme	Court	of	Tasmania	considered	the	discretion	under	s	85	 in	a	series	of	decisions,	 the	 first	 of	 which	 was	 the	 RMPAT	 decision	 of	 Smith	 v	 Hobart	 City	











ground	was	 the	 exercise	 by	 the	 Council	 of	 the	 discretion	 under	 s	 85(d)(iii)	 to	require	 alteration	 to	 the	 plan	 to	 include	Public	Open	 Space.	The	RMPAT	 noted	that	 under	 s	 85	 the	 decision	 maker	 is	 not	 constrained	 by	 a	 Council’s	 formal	Policy	on	Public	Open	Space.	The	discretion	under	Part	3	is	also	not	fettered	by	the	 legislation.256	The	RMPAT	determined	that	 the	discretion	must	be	exercised	reasonably	 under	 Part	 3.	 In	 the	 case	 before	 it	 the	 RMPAT	 determined	 that	 it	would	not	have	refused	the	subdivision	on	that	ground	and	it	was	unreasonable	for	the	Council	to	do	so.257			That	 the	 discretion	 granted	 to	 Councils	 under	 Part	 3	 is	 alive	 and	 well	 poses	questions	for	its	place	in	Tasmania’s	planning	system	established	under	LUPAA.		In	P	Barker	&	A	Woolley	v	Clarence	City	Council,	the	Tribunal	noted:		Section	85	of	[Local	Government	(Building	&	Miscellaneous	Provisions)	Act	




interviewees	 who	 made	 these	 comments	 emphasized	 the	 importance	 of	meaningful	consultation	with	local	government	in	any	review	of	Part	3.			Another	 interviewee	 predicted	 that	 the	 powers	 and	 discretions	 granted	 to	Councils	under	Part	3	would	become	more	useful	and	meaningful	to	Councils.261	He	 suggested	 that	 the	 planning	 scheme	 changes	 through	 firstly,	 the	 interim	planning	schemes	and	now	the	statewide	provisions	have	meant	 limitations	on	their	discretion	and	decision-making	power	that	some	Councils	are	yet	to	come	to	terms	with.	The	failure	to	appreciate	the	role	of	Part	3	was	also	noted	by	one	Council	in	comment	on	the	provisions	of	the	state-wide	planning	scheme.	It	was	pointed	out	that	the	‘full	ambit	of	general	considerations	and	grounds	for	refusal	under	 sections	 84	 and	 85…’	 is	 not	 reflected	 in	 the	 scheme	 leading	 to	 the	possibility	 of	 a	 challenge	 for	 decisions	 that	 do	 not	 take	 into	 account	 those	provisions.262			Such	 an	 argument	 was	 presented	 to	 the	 RMPAT	 in	 P	 Barker	 &	 A	 Woolley	 v	





decision	 leave	 open	 the	 possibility	 of	 further	 challenges	 to	 both	 planning	schemes	and	the	Part	3	discretion.			Any	study	of	Part	3	of	the	Local	Government	(Building	&	Miscellaneous	Provisions)	





Interviewees	spoken	to	for	this	thesis	referred	to	the	need	for	better	integration	of	Part	3	and	for	all	regulatory	provisions	relevant	to	development	assessment	to	be	centralized.	Two	planning	assessors	spoke	of	the	complication	and	confusion	that	can	arise	because	of	the	need	to	take	account	of	the	provisions	of	Part	3	in	a	system	that	is	focused	on	LUPAA	and	its	planning	schemes.271			Such	a	view	of	Tasmania’s	planning	system	is	reflected	in	the	2015	Report	Card	on	 development	 assessment	 issued	 by	 the	 Property	 Council	 of	 Australia.	 The	Property	 Council	 report	 welcomes	 the	 reform	 to	 planning	 schemes	 as	 broad	scale	 reform	 of	 the	 system,	 but	 does	 not	 take	 into	 account	 Part	 3.272	Other	interviewees	 suggested	 that	 the	 assessment	 provisions	 of	 Part	 3	 should	 be	incorporated	 into	LUPAA	and	 its	planning	schemes,	with	provisions	relevant	 to	land	 titles	being	 transferred	 to	 the	Land	Titles	Act.273		 For	another	 interviewee,	the	solution	lies	in	legislation	such	as	the	Subdivision	Act	1988	(Vic)	that	provides	a	one-stop	shop	for	dealing	with	the	mechanics	of	putting	a	subdivision	proposal	into	practice.274			 B	 ‘Councils’	and	Planning	Authorities’	The	 complexity	 arising	 from	 the	 interaction	 between	 the	 Part	 3	 prescriptive	provisions	and	the	LUPAA	system	is	highlighted	when	considering	the	distinction	between	 a	 ‘council’	 under	 Part	 3	 of	 the	 Local	 Government	 (Building	 &	





In	 exercising	 its	 powers	 under	 LUPAA,	 a	 planning	 authority	 must	 seek	 to	promote	 sustainable	 development	 and	 the	 objectives	 of	 the	 planning	 system	established	under	LUPAA.277	Section	51	of	LUPAA	prohibits	 the	commencement	of	use	or	development	that	requires	a	permit	unless	the	authority	charged	with	administering	 the	 planning	 scheme	 has	 granted	 a	 permit	 and	 the	 permit	 is	 in	effect.			In	 its	role	as	planning	authority,	a	council	 is	subject	 to	review	by	 the	Resource	Management	 and	 Planning	 Appeal	 Tribunal	 (the	 RMPAT). 278 	In	 making	 a	determination	the	RMPAT	can	exercise	the	powers	conferred	on	the	person	who	made	the	decision.279		The	RMPAT	may	affirm,	vary	or	set	aside	the	decision	of	a	planning	authority	and	may	substitute	a	different	decision.280	Consequently	 the	
RMPAT	may	exercise	 the	discretion	of	a	council	acting	as	planning	authority	 in	respect	 of	 a	 subdivision	 proposal	 in	 a	 way	 that	 is	 contrary	 to	 the	 council’s	exercise	of	it.281			A	review	by	the	RMPAT	may	be	triggered	by	a	decision	made	by	a	council	acting	as	 planning	 authority	 pursuant	 to	 the	 powers	 and	 discretions	 granted	 under	




authority	and	 is	able	to	exercise	 its	powers	and	discretions,	 it	cannot	require	a	planning	authority	 to	enter	an	agreement	 that	 the	planning	authority	does	not	want	 to	enter.284	In	A	Moon	v	West	Tamar	Council,285	the	Council	had	refused	to	approve	 a	 subdivision.	The	 refusal	was	based	on	 the	Council’s	 finding	 that	 the	proposal	did	not	 adequately	 address	 the	need	 for	 either	 initial	 or	ongoing	 risk	management	of	landslip	as	required	by	the	landslip	code.			The	Council	refused	to	enter	the	Part	5	agreement	that	the	RMPAT	held	to	be	a	solution	to	the	risk	management	issue.	That	refusal	prompted	an	appeal	to	Blow	CJ	who	 found	 that	 the	RMPAT	 powers	 extended	 to	 ordering	 a	 council	 to	 enter	into	 an	 agreement.286	The	 Council	 appealed	 and	 the	 Full	 Court	 upheld	 the	appeal.287	The	matter	was	remitted	 to	 the	RMPAT	which	reiterated	what	 it	 saw	as	the	sound	policy	reasons	for	the	Part	5	agreement.		Despite	those	reasons,	as	the	 Council	 refused	 to	 enter	 the	 Part	 5	 agreement	 and	 as	 there	was	 no	 other	solution	 to	 the	 management	 of	 the	 landslip	 risk,	 the	 subdivision	 did	 not	proceed.288	It	 is	 consequently	 clear	 that	 although	 it	 is	 a	 planning	 authority	 a	council	retains	its	rights	as	an	autonomous	entity.		As	such	it	retains	the	freedom	based	 on	 common	 law	 principles	 to	 decide	 whether	 or	 not	 to	 enter	 into	 an	agreement.289			There	is	potential	for	the	relationship	between	the	RMPAT	and	councils	acting	as	planning	 authorities	 to	 be	 fractious.	 In	 a	 submission	 reported	 in	West	 Tamar	





interpretation	of	s	23(1)	of	the	RMPAT	Act	that	would	have	enabled	the	RMPAT	to	 order	 the	 planning	 authority	 to	 enter	 the	 Part	 5	 agreement.	 The	 RMPAT	considered	 the	 Part	 5	 agreement	 to	 be	 an	 appropriate	 means	 of	 addressing	issues	arising	from	landslip	risk.			Although	a	planning	authority	is	a	council,	a	council’s	role	extends	beyond	acting	as	 planning	 authority.	 That	 has	 significance	 for	 a	 study	 of	 Part	 3	 of	 the	 Local	








Councils	 were	 described	 as	 ‘…strategic	 land-use	 planners	 who	 work	 with	communities	 to	 create	 an	 environment	 that	 guides	 the	 use	 of	 land	 to	 balance	economic,	 environmental	 and	 social	 values.’294	The	 review	 suggested	 four	 key	areas	 for	 assessment	 of	 a	 council’s	 performance;	 those	 being	 financial	management,	 asset	 management,	 land-use	 planning,	 and	 community	satisfaction.295			The	 distinction	 between	 councils	 acting	 as	 such	 under	 Part	 3	 of	 the	 Local	





provisions	 for	 public	 open	 space.	 	 The	 staff	 acts	 as	 the	 staff	 of	 a	 council	 as	opposed	to	of	a	planning	authority.	 	A	 formal	application	may	be	 lodged	under	
LUPAA	 after	 the	 pre-assessment	 consultation	with	 the	 council	 has	 taken	place.	Whether	such	an	assessment	process	would	be	subject	to	review	by	RMPAT	has	not	yet	been	tested.			 V	CONCLUSION	It	 might	 be	 assumed	 that	 as	 part	 of	 Tasmania’s	 planning	 system	 and	 the	prevailing	regulation	for	subdivision,	Part	3	of	the	Local	Government	(Building	&	
Miscellaneous	Provisions)	Act	plays	 a	 vital	 and	 pivotal	 role	 in	 the	 regulation	 of	subdivision	and	makes	an	effective	contribution	to	the	operation	of	that	system.		However,	 the	 research	 reported	 in	 this	 chapter	 indicates	 there	 is	 a	 lack	 of	integration	 between	 Tasmania’s	 prevailing	 legislation	 for	 subdivision	 and	 the	





















undermining	 of	 other	 regulation	 and	 the	 law	 itself.314	Poor	 regulatory	 design	may	be	 the	 cause	 of	 such	 regulatory	 failure.315	Prescriptive	 regulation	may	 fail	and	 be	 ineffective	 because	 it	 is	 ossified	 and	 removed	 from	 societal	 norms	 and	regulation	may	fail	because	it	invites	evasion	through	loopholes.316		 	The	 research	 that	 is	 reported	 in	 this	 chapter	 demonstrates	 that	 Part	 3	 of	 the	
Local	 Government	 (Building	 &	 Miscellaneous	 Provisions)	 Act	 suffers	 from	 the	problems	that	can	afflict	command-and-control	regulation.	The	failure	to	attend	to	its	review	or	replacement	and	to	integrate	it	with	the	LUPAA	planning	system	has	 been	 lamented	 and	 acknowledged.	 Interviewees	 spoken	 to	 for	 this	 thesis	identified	 problems,	 including	 provisions	 that	 contain	 drafting	 errors	 or	 the	wording	of	which	is	unclear.		They	also	expressed	frustration	with	cumbersome	procedures,	 regulation	 that	 is	not	an	efficient	or	effective	means	of	achieving	a	policy	goal,	and	that	is	redundant.	This	chapter	will	examine	the	issues	raised	by	interviewees	 in	 the	 context	 of	 regulatory	 theory	 as	 to	 what	 it	 is	 that	 makes	regulation	effective.				






compliance	 may	 be	 weakened.	 The	 effectiveness	 of	 the	 regulation	 will	 be	consequently	reduced.319				The	interviewees	spoken	to	for	this	thesis	identified	some	of	the	problems	with	the	 language	 of	 Part	 3.	 Those	 problems	 include	 provisions	 that	 are	 redundant	under	 the	new	LUPAA	 system	and	drafting	 errors.	 Some	of	 those	 errors	 are	 of	relatively	 minor	 effect,	 and	 in	 practice	 are	 ignored.	 They	 do	 however	demonstrate	lack	of	care	in	drafting	and	highlight	the	lack	of	review	to	Part	3.320				The	 drafting	 errors	 include	 references	 in	 ss	 86	 and	 117	 of	 Part	 3	 to	 councils	taking	certain	action	before	approving	a	plan	of	subdivision.	The	sections	should	correctly	refer	to	councils	taking	that	action,	not	before	approving	a	subdivision	proposal	by	issuing	a	permit,	but	before	finally	sealing	a	plan.	Sealing	of	the	plan	enables	 the	 plan	 to	 be	 lodged	 with	 the	 Land	 Titles	 Office.	 A	 similar	 error	 is	apparent	in	s	90	that	incorrectly	refers	to	Division	3	of	Part	3.	The	clause	notes	to	the	Local	Government	 (Building	&	Miscellaneous	Provisions)	Bill	1993	confirm	that	 s	 90	 was	 to	 be	 of	 the	 same	 substantive	 effect	 as	 s	 483	 of	 the	 Local	





that	is	unlikely	to	be	used	by	a	farmer,	grazier	fruit	grower	or	similar	person	as	the	 sole	 source	 of	 income.	 One	 interviewee	 with	 extensive	 experience	commented	on	that	earlier	subdivision	regulation	legislation,	Part	XVI,	Division	2	of	the	Local	Government	Act	1962.		Under	that	regulation,	it	was	possible	outside	of	proclaimed	building	areas,	to	do	what	he	described	as	‘your	own	thing’	as	far	as	 subdivision	 was	 concerned.322	The	 definition	 of	 ‘block’	 in	 s	 462(11)	 Local	






	Under	s	3	of	LUPAA,	subdivision	and	consolidation	are	included	in	the	definition	of	 ‘development’	 meaning	 that	 any	 such	 proposal	 must	 be	 submitted	 to	 a	planning	 authority	 for	 assessment.	 Section	 110	 of	 Part	 3	 Local	 Government	














the	council	as	one	parcel	on	which	wastewater	and	sewerage	infrastructure	for	a	dwelling	was	 located	was	 subsequently	 sold,	 despite	 the	 fact	 that	 the	dwelling	itself	was	on	the	other.335			Adhesion	 Orders	 do	 serve	 a	 useful	 purpose	 as	 development	 control	 tools	 for	councils	 to	ensure	 that	building	proposals	 that	straddle	boundaries	are	 located	on	land	that	is	one	folio	of	the	Register.		One	planner	noted	that	due	to	the	lack	of	any	 other	 simple	 mechanism	 for	 joining	 multiple	 parcels	 of	 land,	 Adhesion	Orders	 have	 been	 increasingly	 sought	 by	 land-owners	 looking	 to	 avoid	 the	necessity	of	a	development	application.336	Unfortunately	the	difficulties	with	the	language	of	s	110	prevent	its	being	an	effective	regulatory	solution.			A	review	of	the	statutory	provisions	for	joining	blocks	of	land	is	needed.	Such	a	review	could	take	into	account	provisions	of	other	jurisdictions,	including		s	 223LJ	 Real	 Property	 Act	 1886	 (SA).	 That	 section	 provides	 a	 method	 of	amalgamating	blocks	by	application	to	the	Registrar-General	with	the	consent	of	the	mortgagee	 and	 any	 other	 person	 the	 Registrar-General	 deems	 appropriate	(which	may,	but	need	not,	include	a	council).	








• the	arbitrariness	of	the	amount	of	cash	in	lieu	that	may	be	claimed.	340			The	 thesis	 reports	 strategies	 adopted	by	 councils	 in	 attempts	 to	 overcome	 the	problems.	Those	strategies	include:			
• Councils	refusing	offerings	of	‘poor’	land;		
• imposition	of	conditions	requiring	that	certain	areas	of	land	be	set	aside;	and	












There	 are	 no	 prescribed	 requirements	 although	 the	 Second	 Reading	 Speech	referred	to	the	intended	regulations	that	would	act	as	a	safeguard.355			Under	those	intended	regulations	councils	would	be	required	to:	
• identify	the	locality	from	which	funds	had	been	raised;	
• assess	 the	 extent	 and	 condition	 of	 public	 open	 space	 and	 recreational	facilities	in	that	locality;	and	









regulators	 to	exercise	what	has	been	 referred	 to	as	 ‘soft	power’364	that	derives	from	a	shared	understanding	of	the	problems	associated	with	and	the	benefits	of	the	provision	of	public	open	space,	is	limited.				This	 thesis	echoes	 the	conclusion	reached	by	Boss’	 thesis.	There	 is	obviously	a	need	 for	 review	 and	 reform	 of	 the	 public	 open	 space	 provisions:	 ‘There	 just	needs	to	be	a	commitment	to	act!’365		 II	PART	3	AND	THE	LAND	REGISTRATION	SYSTEM	Effective	 regulation	 is	 efficient	 and	 cost-effective	 and	 it	 is	 a	 relevant	 and	proportionate	 means	 of	 achieving	 a	 policy	 goal.366 	The	 task	 of	 subdivision	regulation	 is	 complicated	 by	 the	 fact	 that	 it	 must	 not	 only	 provide	 for	 and	interact	with	the	planning	and	assessment	system,	it	must	also	interact	with	the	land	registration	system.		Subdivision	inevitably	affects	interests	in	land.			Interviewees	highlighted	two	provisions	of	Part	3	Local	Government	(Building	&	




within	 the	 planning	 assessment	 system,	 points	 to	 the	 need	 for	 review	 and	reform.			 A	 Road	title	provisions	Section	95	of	Part	3	provides	for	the	dedication	of	new	public	roads,	referred	to	as	highways,	on	registration	of	a	subdivision	plan.		It	should	be	noted	that	other	provisions	 relevant	 to	 such	 roadways,	 including	 the	 process	 of	 opening	 and	closing	 them,	 removal	 of	 trees,	 recovery	 of	 repair	 costs,	 bridges,	 and	 security	that	a	council	may	require	a	landowner	to	provide	for	highway	works,	are	in	the	




highway.372	The	 authorities	 for	 this	 proposition	 include	 the	 House	 of	 Lords	 in	
Tunbridge	Wells	 Corporation	 v	 Baird	 and	 Collins	 MR	 in	 Finchley	 Electric	 Light	
Company	v	Finchley	Urban	Council.373		These	 cases	are	discussed	 in	more	detail	below.			This	state	of	affairs	has	caused	problems	in	Tasmania	as	formal	transfers	of	the	fee	simple	in	roads	on	subdivision	plans	have	been	forgotten.		The	result	is	that	roads	intended	to	be	for	the	benefit	of	the	public,	and	whether	made	up	or	not,	may	be	registered	in	deceased	estates	or	deregistered	companies,	mortgaged	to	financial	institutions,	or	sold.374	The	resulting	process	of	amending	title	records	or	dealing	with	the	land	is	prohibitively	costly	in	terms	of	both	time	and	money.	Councils	 have	 addressed	 the	 issue	 by	 making	 it	 a	 condition	 of	 a	 subdivision	permit	that	an	executed	transfer	of	the	roadway	is	provided	on	submission	of	the	subdivision	plan	 for	 sealing	by	 a	 council.	 This	 raises	practical	 issues,	 including	the	necessity	of	arranging	a	discharge	of	a	mortgage	of	the	roadway	land.375			The	road	titles	provisions	of	Part	3	have	been	described	as	creating	‘an	anomaly	at	 law.’376	The	effect	of	 s	95	 is,	 nevertheless,	 consistent	with	 s	111	of	 the	Land	





	Section	111	of	the	Land	Titles	Act	1980	provides	as	follows:		Where	by	any	Act	a	highway	is	vested	in	a	highway	authority	which	is	not	the	proprietor	of	the	land	lying	under	the	highway,	the	highway	authority	shall	not	be	 registered	under	 this	Act	as	proprietor	of	 the	highway,	 and	this	 Act	 shall	 not	 apply	 to	 any	 extension,	 diminution,	 or	 transfer	 of	 the	estate	of	that	authority	in	the	highway.		The	clause	notes	for	clause	111	of	the	Land	Titles	Bill	1980	(now	section	111),	are	 that	 it	 reproduces	 s	 28A	of	 the	Real	Property	Act	1886.379	The	 clause	notes	record	that	in	many	instances	in	Tasmania	the	highway	authority	does	not	own	the	 soil	 under	 a	 roadway.	 The	 recorded	 purpose	 of	 clause	 111	 was	 to	 forbid	registration	of	 title	 to	 the	 roadway	because	 such	 registration	was	unnecessary	and	because	‘[h]ighways	are	not	articles	of	commerce.’	The	English	cases	cited	as	authority	for	the	inclusion	of	clause	111	in	the	Land	Titles	Bill	(Tunbridge	Wells	
Corporation	v	Baird	and	Collins	MR	in	Finchley	Electric	Light	Company	v	Finchley	




In	 Tunbridge	 Wells	 Corporation	 v	 Baird, 381 	the	 authority	 sought	 to	 rely	(unsuccessfully)	 on	 the	 statutory	 dedication,	 to	 construct	 underground	lavatories	and	conveniences.	The	House	of	Lords	determined	that	such	use	went	beyond	the	ordinary	use	of	 the	street	as	a	street	 that	was	contemplated	by	the	statutory	 dedication.	 382 	Lord	 Halsbury,	 with	 whom	 Lords	 Herschell	 and	MacNaghten	agreed,	 felt	 justified	 in	giving	 the	matter	 ‘very	short	 treatment.’383	They	 rejected	 the	 contention	 on	 behalf	 of	 the	 authority	 that	 the	 dedication	vested	the	subsoil	in	the	authority.				The	conclusion	is	inescapable	that	the	provisions	for	road	titles	under	Part	3	and	s	111	Land	Titles	Act	1980	are	ineffective	regulation	and	should	be	reviewed.	The	English	case	law	on	which	s	111	is	based	limits	the	powers	of	councils.	Councils	are	 required	 to	provide	 for	 infrastructure	 (such	 as	 storm-water	drainage)	 that	passes	beyond	what	is	necessary	for	the	use	of	a	roadway	as	a	roadway.		That	the	provisions	 are	not	 in	practice	 complied	with	highlights	 their	 ineffectiveness	 as	they	 fail	 to	 provide	 the	 solution	 to	 the	 issue	 of	 public	 roadways	 created	 on	 a	subdivision	 that	 is	 required.	 Councils	 are	 in	 fact	 registered	 as	 proprietors	 of	Torrens	 system	 land	 that	 is	 roadway	 in	 a	 subdivision,	 and	 are	 permitted	 to	transfer	 such	 land	 under	 that	 system.	 	 Congruence	 between	 a	 rule	 and	 its	purpose	 is	 a	 characteristic	 of	 effective	 regulation.384	There	 is	 a	 substantial	 gap	between	Tasmania’s	road	titles	provisions	and	their	purpose	that	highlights	the	ineffectiveness	of	the	provisions.		
 B	 Covenants	and	Easements	The	provisions	of	Part	3	Local	Government	(Building	&	Miscellaneous	Provisions)	





dwellings	to	be	built	on	a	block	of	land,	or	confine	land	to	a	particular	use.385	As	such	 covenants	 are	 the	 result	 of	 private	 agreement	 and	 commercial	 judgment	they	may	be	inconsistent	with	planning	policies.386	They	may	be	decades	old	and	the	restrictions	out-dated.387	Subdivision	of	land	may	render	the	wording	of	the	covenants	insufficiently	clear	to	be	enforceable	and	subdivision	of	the	benefited	land	 may	 also	 render	 the	 covenant	 unenforceable.388	Australian	 jurisdictions	deal	with	covenants	and	the	issues	they	raise	in	different	ways	and	writers	have	highlighted	 the	 need	 for	 reform	 and	 consistency.389	In	 Tasmania,	 restrictive	covenants	 are	 noted	 on	 the	 Register	 and	 will	 run	 with	 the	 land	 if	 certain	conditions	are	fulfilled.390			Part	3	provides	that	a	sealed	plan	of	subdivision	must	refer	to	all	the	easements	and	covenants	affecting	the	land	and	the	interaction	of	Part	3	with	the	Land	Titles	











services.399	On	receipt	of	a	planning	application	that	will	affect	demand	for	water	services	or	increase	the	amount	of	sewage	in	a	sewerage	infrastructure	system,	the	 planning	 authority	 must	 invite	 a	 submission	 from	 TasWater	 as	 to	 its	requirements.400	The	 authority	 must	 take	 those	 requirements	 into	 account	 in	making	a	decision	on	the	application.401	TasWater	stipulates	its	requirements	for	the	width	and	 terms	of	easements	 that	are	 for	 its	benefit.	 In	many	cases,	 these	relatively	 new	 requirements	 do	 not	 match	 the	 previous	 standard	 form	 of	easements.402			Land	may	be	exempted	from	covenants	and	easements	through	waiver,	release,	modification,	 or	 exemption	 by	 the	 subdivider	 or	 vendor	 of	 land.	 Blow	 J	 (as	 he	then	was)	considered	the	question	of	the	ability	to	exempt	or	release	land	from	covenants	 in	Clarke	v	Burnie	City	Council.403	His	Honour	noted	that	although	the	
















that	uncertainty	are	exacerbated	by	 the	 lack	of	 a	 simple	and	accessible	 review	procedure	 for	 aggrieved	 parties.	 The	 s	 103	 procedure	 is	 cumbersome	 and	discourages	the	removal	of	easements	that	may	be	redundant	and	covenants	that	may	be	contrary	 to	 the	objectives	of	planning	schemes.	 If	 the	question	 “does	 it	work?”420	is	asked	of	the	s	103	procedure,	the	answer	must	be	no;	the	regulation	dues	not	achieve	its	purpose	and	is	not	an	effective,	efficient	means	of	achieving	policy	goals.	421	
 III	CONCLUSION	The	empirical	research	reported	in	this	chapter	has	highlighted	problems	arising	from	the	provisions	of	Part	3	of	the	Local	Government	(Building	&	Miscellaneous	


















The	inclusion	of	leases	of	part	of	a	block	of	land	within	the	concept	of	subdivision	exposes	them	to	the	cost	and	delay	of	a	planning	assessment	system	designed	to	address	 the	 issues	 arising	 from	 the	 division	 of	 a	 fee	 simple	 title.	 The	 cost	 of	compliance	 encourages	 techniques	 to	 avoid	 the	 application	 of	 the	 regulation.	Parties	who	fail	to	submit	leases	of	part	of	a	block	of	land	that	are	subdivisions	to	planning	 assessment	 risk	 their	 being	 rendered	 unenforceable	 or	 ineligible	 for	registration	on	title	records.	 	The	provisions	also	highlight	the	conflict	between	planning	instruments	focused	on	the	public	interest	in	sustainable	development	with	the	principle	of	indefeasibility	that	is	at	the	core	of	the	Torrens	system.				In	 Tasmania	 the	 problems	 are	 compounded,	 as	 the	 language	 of	 s	 80	 of	 Part	 3	




licences	 as	 well	 as	 leases	 within	 the	 provisions.427	Some	 jurisdictions	 make	provision	 for	 executory	 agreements	 to	 lease,	 as	 opposed	 to	 instruments	 of	demise.428	Although	 the	 provisions	 vary	 the	 policy	 issue	 at	 which	 they	 are	directed	is	the	same.			In	Australia,	 the	 policy	 can	be	 traced	back	 to	 the	Undue	Subdivision	Prevention	







• agreements	 limiting	 the	 use	 of	 land	 that	 can	 be	 registered	 on	 title	records;	
• measures	 designed	 to	 assess	 and	 control	 the	 construction	 and	 use	 of	dwellings	and	buildings;	and		






The	‘Top	Line’	case	concerned	a	lease	of	51	months	of	part	of	a	lot	of	land	that	the	parties	entered	into	without	legal	advice	and	without	knowledge	of	the	lease	as	subdivision	 provisions.	 	 The	 relationship	 between	 them	 soured	 and	when	 the	tenant	 attempted	 to	 exercise	 the	 option	 the	 landlord	 refused	 to	 grant	 an	extended	term	setting	in	motion	the	proceedings.		During	those	proceedings,	the	landlord	 sought	 to	 argue	 for	 the	 first	 time	 that	 the	 lease	 was	 invalid.	 The	landlord	argued	that	the	lease	did	not	comply	with	the	requirement	in	s	73	Land	








cost	to	the	parties	to	the	lease	and	results	in	delay.		It	is	possible	that	a	lease	may	be	affected	by	objections	to	the	granting	of	the	discretionary	permit	required	by	the	 planning	 process	 for	 subdivision	 or	 the	 permit	 for	 the	 subdivision	may	 be	subject	 to	 appeal.	 	 The	 lease	 might	 not	 be	 able	 to	 meet	 the	 development	standards	 dictated	 by	 the	 zoning	 of	 the	 affected	 land.	 That	 is	 likely	 to	 be	particularly	 the	 case	 as	 far	 as	 requirements	 relating	 to	minimum	 lot	 sizes	 are	concerned.		In	 Western	 Australia	 there	 is	 a	 separate	 planning	 assessment	 process	 for	leases,442	but	even	in	that	jurisdiction	there	is	uncertainty	as	to	what	leases	are	subject	to	the	 legislation.	Rosebridge	Nominees	Pty	Ltd	v	Commonwealth	Bank	of	
























that	 leases	 that	 do	 not	 comply	 with	 planning	 assessment	 are	 void	 or	unenforceable.			A	Tasmanian	example	 is	 the	case	of	Sullivan	v	Thurley.457	The	case	concerned	a	dispute	 arising	 under	 an	 agreement	 to	 sell	 a	 parcel	 of	 land	 that	was	 to	 result	from	a	subdivision.	The	agreement	provided	 for	a	 lease	 to	be	granted	should	a	subdivision	of	the	fee	simple	be	refused.	The	council	refused	to	grant	permission	for	a	 subdivision	of	 the	 fee	 simple	due	 to	 concerns	about	 inadequate	drainage.	The	would-be	 purchaser	 entered	 into	 possession	 as	 tenant	 in	 accordance	with	the	agreement.	The	vendor	sought	to	eject	him.	One	of	the	grounds	for	ejection	was	that	to	grant	the	agreed	lease	was	to	carry	out	an	illegal	act	as	subdivision	permission	 had	 been	 refused.	 In	 considering	 s	 462	Local	Government	Act	1962	(Tas),	 Wright	 J	 agreed	 and	 noted	 that	 to	 grant	 the	 agreed	 lease	 would	 be	 to	promote	and	condone	unlawful	conduct.458			In	 Starr	 v	 Barbaro,459	the	 tenants	 had	 spent	 a	 considerable	 amount	 of	 money	developing	 a	 palm	 plantation	 on	 the	 land.	 They	 faced	 significant	 loss	 if	 the	landowner	 succeeded	 in	 its	 argument	 that	 the	 lease	 was	 illegal	 (as	 a	 non-compliant	subdivision),	and	incapable	of	creating	any	rights	for	the	tenants.		The	windfall	gain	to	the	landlord	prompted	Powell	 J	 to	right	the	wrong	incurred	by	the	tenant.	A	licence	in	the	same	terms	as	the	lease	was	declared	in	favour	of	the	tenant.	 Powell	 J	 felt	 that	 such	 orders	 could	 be	 justified	 as	 ‘substantially	permitting	the	satisfaction	of	the	plaintiff’s	equity,	if…so	framed	that	there	is	no	breach	of	the	sections.’460			The	 British	 Columbia	 Court	 of	 Appeal	 in	 the	 decision	 of	 International	 Paper	





the	 tenant’s	 counsel	 to	 carry	 out	 a	 similar	 ‘rescue	 operation,’461	noting	 that	 it	would	 be	 ‘exceedingly	 artificial’	 to	 do	 so.	 The	 joint	 judgment	 declared	 that	 to	grant	the	tenant	personal	rights	in	the	form	of	a	 ‘Silovi	v	Barbaro	licence’	would	be	to	circumvent	the	planning	assessment	regime	that	was	designed	to	consider	issues	 such	as	access	and	environmental	 impact.	 	Not	only	 that,	but	 the	 tenant	would	 be	 exposed	 to	 defeat	 by	 a	 third	 party	 purchaser.	 The	 door	 would	 be	opened	 for	 land-owning	 developers	 either	 ignorant	 or	 who	 appeared	 to	 be	ignorant	of	planning	assessment	requirements,	and	who	sought	to	avoid	them.			In	Taluja	v	Australian	International	Academy	of	Education	Ltd,462	Young	J	applied	s	 4B(3)(a)	 of	 the	 Environmental	 Planning	 &	 Assessment	 Act	 1985	 (NSW)	 that	exempted	 from	 the	 subdivision	 definition	 the	 lease	 (of	 any	 duration)	 of	 a	building	 or	 part	 of	 a	 building.	 	 Although	 acknowledging	 that	 the	 case	 involved	not	the	lease	of	a	building,	but	‘the	mirror	reverse’	being	the	lease	of	land	except	for	 some	buildings,	His	Honour	 felt	 the	 exception	 could	 still	 apply.	Butt	 points	out	 that	 the	 decision	 is	 not	 necessarily	 consistent	 with	 the	 words	 of	 the	legislative	definition.463			The	 dangers	 of	 judges	 seeking	 to	 reach	 a	 fair	 result	 in	 every	 case	 have	 been	highlighted	by	Lord	Neuberger	in	the	2014	Lehane	lecture:	‘[N]ot	only	is	fairness	often	in	the	eye	of	the	beholder,	but	changing	or	distorting	the	 law	to	get	what	seems	 to	 be	 the	 right	 result…has	 significant	 risks.’464	Those	 risks	 include	 the	impact	and	costs	of	a	different	decision	on	appeal;	that	the	law	is	left	in	a	state	of	uncertainty;	and	that	what	may	be	just	in	one	case,	may	be	unjust	in	another.465		In	 commenting	 on	 the	 decision	 of	 Powell	 J	 in	 Starr	 v	 Barbaro,	 Hargraves	 J	 in	









protection	are	not	synonomous	terms.		Nor	is	it	open	to	the	Court	to	give	its	 sanction	 to	departures	 from	any	 law	 that	 reflects	 such	a	policy,	even	though	the	party	concerned	has	himself	behaved	in	such	a	way	as	would	otherwise	tie	his	hands.	471		Hargraves	J	applied	the	principle	of	Kok	Hoong	v	Leong	Cheong	Kweng	Mines	Ltd	and	his	decision	was	confirmed	on	appeal.	The	Equuscorp	Courts	considered	the	whole	of	the	transaction	before	them.	They	noted	that	the	six	successive	leases,	each	 less	 than	 the	 five-year	 term	 stipulated	 in	 the	 Local	Government	Act	 1919	(NSW),	 were	 interdependent.	 	 The	 rent	 for	 each	 lease	 was	 calculated	 by	reference	 to	 the	 rent	 of	 the	 previous	 lease.	 Each	 subsequent	 lease	 would	 be	terminated	if	the	earlier	one	was	terminated;	all	of	the	leases	were	signed	at	the	same	time	and	a	management	contract	defined	‘the	lease’	as	meaning	the	series	of	successive	leases.472	The	public	policy	justified	a	‘strained	construction’	of	the	legislation,	if	necessary	to	achieve	the	clear	intent	of	the	statute.473	Commentary	on	 the	 Equuscorp	 judgments	 has	 suggested	 practitioners	 avoid	 the	 use	 of	successive	leases	in	a	deliberate	attempt	to	avoid	the	effect	of	the	legislation.474		







Subdivide	 means	 to	 divide	 the	 surface	 of	 a	 block	 of	 land	 by	 creating	estates	 or	 interests	 giving	 separate	 rights	 of	 occupation	 otherwise	 than	by…	 (a) a	lease	of	a	building	or	of	the	land	belonging	to	and	contiguous	to	a	building	between	the	occupiers	of	that	building;	or	(b) a	lease	of	air	space	around	or	above	a	building;	or	(c) a	 lease	 of	 a	 term	 not	 exceeding	 10	 years	 or	 for	 a	 term	 not	capable	of	exceeding	10	years;…		The	 words	 of	 the	 section	 are	 unclear.	 The	 lack	 of	 clarity	 is	 demonstrated	 by	firstly	 referring	 to	 the	 exception	 relating	 to	 buildings.	 	 Considering	 whether	leases,	the	original	term	of	which	is	extended	beyond	10	years	by	the	exercise	of	an	 option	 fall	 within	 the	 definition	 of	 ‘subdivide,’	 is	 another	 example	 of	 the	unclear	words.	Do	the	words	mean	that	a	series	of	consecutive,	 interdependent	leases	such	as	those	the	subject	of	the	Equuscorp	decisions,	fall	within	the	scope	of	subdivision?		





The	 words	 of	 the	 paragraph	 were	 introduced	 as	 amendments	 made	 by	 the	Legislative	Council	to	the	Land	Use	Planning	and	Approvals	(Consequential	and	Miscellaneous	 Amendments)	 Bill	 in	 1993.	 They	 were	 then	 carried	 forward	 to	Part	3	of	the	Local	Government	(Building	&	Miscellaneous	Provisions)	Bill	1993.			Hansard	records	the	intent	behind	the	amendments	was	to	ensure	that	a	division	of	a	building	or	of	 land	contiguous	 to	a	building	would	not	be	a	subdivision.476	The	paragraph	may	accordingly	be	 interpreted	so	 that	 the	words	 ‘between	 the	occupiers	of	a	building’	apply	both	to	the	building	and	the	land	contiguous	to	a	building.	 That	 interpretation	 justifies	 the	 conclusion	 that	 the	 words	 of	 the	paragraph	 mean	 that	 the	 lease	 of	 part	 of	 a	 building	 is	 exempt	 from	 the	subdivision	requirements.		It	is	unsatisfactory	that	the	meaning	of	the	paragraph	is	 not	 immediately	 clear	 from	 the	words	 used,	 and	 that	 resort	must	 be	 had	 to	Parliamentary	records	to	establish	their	meaning.				 B	 The	Exception	for	Leases	of	less	than	10	years	The	second	question	relates	to	the	excepting	of	leases	the	term	of	which	exceeds	10	years	or	 is	 capable	of	exceeding	10	years.	Tasmania’s	 legislation	 is	 the	only	Australian	 legislation	 the	 wording	 of	 which	 permits	 the	 possibility	 of	 using	options	 to	 extend	 the	 lease	 beyond	10	 years.	 	 In	 other	 jurisdictions	 legislation	has	been	amended	to	clarify	that	lease	terms	extended	by	the	exercise	of	options	will	 fall	 within	 the	 definition	 of	 subdivision.	 In	 New	 South	 Wales,	 the	 Local	
Government	 Act	 1919	 was	 amended	 by	 the	 Local	 Government	 (Subdivisions)	
Amendment	Act	1988	 (NSW)	 after	 comments	made	 by	Needham	 J	 in	Misiaris	 v	
AFC	 Holdings	 Pty	 Ltd.477	Needham	 J	 noted	 several	 options	 were	 available	 in	interpreting	 s	327AA(2),	 none	of	which	he	 found	 satisfactory.	The	amendment	made	it	clear	that	a	lease	extended	beyond	five	years	by	the	exercise	of	an	option	would	 qualify	 as	 a	 subdivision.478 		 Similarly	 in	 Queensland,	 the	 Integrated	




Environment)	Act	1990,	 in	 the	 process	 clarifying	 that	 terms	 resulting	 from	 the	exercise	of	options	were	to	be	included	in	the	period	that	at	the	same	time	was	increased	to	10	years.			The	 Tasmanian	 Supreme	 Court	 considered	 the	 question	 of	 whether	 leases	extended	 by	 options	 qualify	 as	 subdivisions	 under	 s	 80	 of	 Part	 3	 in	 APF	




The	 words	 of	 s	 80	 refer	 to	 a	 lease	 ‘of	 a	 term	 not	 exceeding	 10	 years’.	 	 In	considering	the	application	of	those	words	to	leases,	the	initial	term	of	which	is	extended	by	 the	exercise	of	an	option,	 the	effect	of	an	option	 is	 instructive.	An	option	to	renew	is	’…a	right	to	call	for	a	fresh	lease…a	fresh	demise:	a	fresh	lease	with	 fresh	 covenants’	 even	 if	 those	 covenants	 are	 identical	 to	 the	 old	 ones.482	Given	that,	it	seems	appropriate	to	interpret	the	words	‘of	a	term	not	exceeding	10	years,’	as	referring	to	each	separate	9-year	term	of	the	APF	lease.	However,	if	that	 is	 so,	 what	 is	 the	 purpose	 of	 the	 words	 ‘or	 for	 a	 term	 not	 capable	 of	exceeding	10	years?”	If	the	words	refer	to	each	9-year	term,	they	are	redundant.	If	 the	 words	 refer	 to	 a	 lease	 containing	 options	 that	 would	 result	 in	 a	 total	leasehold	 interest	 not	 exceeding	 10	 years,	 the	 99-year	 interest	 created	 by	 the	




the	lease	could	be	for	a	straight	ten	years,	for	five	years	with	an	option	of	another	 five	 years,	 or	 it	 could	 be	 for	 three	 years	 with	 two	 successive	terms	to	take	it	to	nine	years,	and	all	of	those	would	comply.	But	if	it	went	for	over	ten	years	the	danger	would	be	that	if	it	did	not	come	within	the	exception	 to	 the	 additions	 of	 the	 definition	 of	 ‘subdivide’,	 it	 would	 be	unlawful	and	unenforceable.484		The	position	for	leases	of	rural	land	is	further	complicated	when	the	definition	of	‘block’	 is	 considered.	 	 As	 noted	 in	 chapter	 5,	 there	 are	multiple	 definitions	 of	‘block’	 in	 s	80.	 	The	 result	of	one	of	 the	definitions	seems	 to	be	 that	 a	 lease	of	farmland	 is	not	 subject	 to	 the	subdivision	requirements	as	 it	 is	not	a	 ‘block’	 to	which	the	s	80	definition	applies.		The	possible	exception	seems	to	have	escaped	the	notice	of	not	only	the	parties	in	the	APF	case,	but	also	of	the	parties	in	Links	
Golf	 Tasmania	 Pty	 Ltd	 v	 Sattler.485	In	 the	 latter	 case,	 the	 land	 to	 be	 leased	although	 a	 coastal	 strip,	 was	 part	 of	 a	 larger	 grazing	 property.	 This	 possible	effect	 does	not	 seem	 to	be	what	 the	Parliament	 intended,	 as	 the	 above	 extract	indicates	 that	 leases	 of	 farming	 land	 were	 intended	 to	 be	 subject	 to	 planning	assessment.					The	 decision	 of	 Blow	 CJ	 in	 the	 APF	 case	 demonstrates	 a	 markedly	 different	attitude	to	the	effect	of	the	public	policy	underlying	the	provisions	to	that	of	the	Victorian	courts	in	the	Equuscorp	judgments.	Similarly	in	the	earlier	decision	of	
Symmons	 Plains	 Pastoral	 Holdings	 and	 EB	 Management	 Pty	 Ltd	 v	 Tasmanian	
Motor	 Racing	 Company	 Pty	 Ltd;	 Ex	 Parte	 the	 Minister	 administering	 the	





Whether	 or	 not	 the	 underlying	 policy	 is	 out-dated	 and	 in	 need	 of	 review,	 the	provisions	are	founded	in	public	policy	that	should	influence	the	interpretation	of	 the	 legislation.	 	 The	 only	 conclusion	 that	 can	 be	 drawn	 from	 examining	 the	Tasmanian	 ‘lease	 as	 subdivision’	 provisions	 in	 Part	 3	 of	 the	 Local	Government	
(Building	&	Miscellaneous	Provisions)	Act	1993	 is	 that	no	clear	statement	can	be	made	 as	 to	 what	 leases	 of	 Tasmanian	 land	 constitute	 subdivisions.	 	 That	conclusion	has	implications	for	parties	to	such	leases,	given	the	potential	for	the	leases	 to	 be	 unenforceable	 or	 incapable	 of	 registration.	 	 More	 generally,	 the	implications	 of	 the	 registration	 of	 leases	 that	 do	 not	 comply	 with	 planning	assessment	 highlight	 the	 complications	 arising	 from	 the	 interaction	 of	 the	Torrens	system	with	the	planning	assessment	system.		
 III	 INDEFEASIBILITY	AND	PLANNING	REGULATION	As	noted	above,	 leases	 that	qualify	as	 subdivisions	but	do	not	 comply	with	 the	requisite	planning	assessment	process	should	not	be	registered	on	title	records.	The	 land	 registration	 system	 is	 used	 deliberately	 as	 a	 means	 of	 enforcing	planning	regulation.	If	such	leases	are	registered	they	will	attract	indefeasibility	despite	being	potentially	unenforceable	 at	 common	 law.	 	The	position	of	 these	leases	is	an	example	of	the	broader	issues	that	arise	from	‘the	tension	between	planning	controls	founded	in	public	policy	and	private	property	rights’.487			The	case	of	Hillpalm	Pty	Ltd	v	Heaven’s	Door	Pty	Ltd488	brought	the	potential	 for	the	collision	to	be	considered	by	the	High	Court.	The	majority	of	the	Court	held	that	 the	 consent	 to	 subdivision	 under	 the	 Environmental	 Planning	 and	










	The	 tension	 between	 planning	 principles	 and	Torrens	 principles	 is	 relevant	 to	the	 issues	raised	by	 the	 lease	as	subdivision	provisions.	 	 If	 there	 is	doubt	as	 to	whether	a	lease	should	be	submitted	to	planning	assessment,	its	registration	on	title	 records	 whilst	 non-compliant	 with	 planning	 assessment	 means	 that	although	 it	 may	 be	 unenforceable	 at	 common	 law,	 it	 will	 still	 attract	indefeasibility.	This	was	 the	 finding	of	Thomas	 J	 in	Benmar	Properties	Pty	Ltd	v	



















have	been	termed	the	substantive	provisions.510	Carruthers	and	Skead	note	that	the	 exercise	 of	 the	 discretionary	 substantive	 correction	 power	 would	 have	potentially	destructive	effects	and	detract	from	indefeasibility.511			The	limits	on	the	extent	of	the	correction	power	are	said	to	justify	the	caution	of	registrars	in	the	exercise	of	their	power	to	correct.512	It	seems	unlikely	therefore,	that	 Registrars	 of	 Torrens	 systems	 can,	 or	 would	 be	 prepared	 to,	 cancel	 the	registration	 of	 a	 lease	 that	 is	 not	 compliant	with	 planning	 procedures,	 or	 that	fails	 to	 receive	 such	approval	 following	registration.	Refusal	or	 inability	on	 the	part	of	Registrars	 to	 remove	 instruments	 that	are	not	 compliant	with	planning	assessment	 from	 the	 register	 means	 that	 removal	 will	 be	 dependent	 on	application	 to	 the	 Court	 under	 provisions	 such	 as	 s	 141	 of	 the	 Land	Titles	Act	
1980	 (Tas).	 	 Section	 141	 does	 impose	 limits	 on	 the	 extent	 and	 scope	 of	 the	Court’s	power	and	the	further	limits	imposed	by	s	149	are	noted	below.					That	 result	 requires	 an	 examination	 of	 how	 planning	 regulation	 and	 land	registration	regulation	stand	together.	The	first	step	in	addressing	the	question	of	how	statutes	stand	together	is	to	establish	an	inconsistency	as	the	interpreter	should	 reconcile	 statutes	 if	 possible	 and	 seek	 a	 way	 by	 which	 they	 can	 stand	together.513			Edgeworth	refers	to	longstanding	case	law	principle,	dating	back	at	 least	to	the	decision	 of	 the	 High	 Court	 in	 South-Eastern	Drainage	 Board	 v	 Savings	 Bank	 of	







whether	there	is	a	contradiction	between	a	later	planning	statute	and	an	earlier	land	 registration	 statute,	 and	 secondly	 whether	 the	 later	 planning	 statute	evinces	 intent	 to	 override	 the	 indefeasibility	 provisions	 of	 the	 earlier	 land	registration	statute.515			Part	 3	 of	 the	 Local	 Government	 (Building	&	Miscellaneous	 Provisions)	 Act	 1993	(Tas)	is	later	in	time	to	the	Land	Titles	Act	1980.		Adopting	the	principle,	of	South-
Eastern	Drainage	Board	v	Savings	Bank	of	Australia,	its	provisions	should	prevail	in	case	of	an	inconsistency	if	Part	3	evinces	intent	to	override	the	Land	Titles	Act	















CHAPTER	7	–	CONCLUSION		This	 thesis	 asks	 whether	 Part	 3	 of	 the	 Local	 Government	 (Building	 &	








integrated	with	 the	LUPAA	 system	and	 the	 interaction	between	Part	 3	 and	 the	
















review	 and	 reform	 the	 Local	 Government	 (Building	&	Miscellaneous	 Provisions)	
Act	1993.				This	 thesis	has	 adopted	a	 three-pronged	approach	 to	 its	 study	of	Part	3	of	 the	












A	 Study	 of	 Part	 3	 Local	Government	 (Building	&	Miscellaneous	Provisions)	
Act	1993	
	
What	 is	 the	 purpose	 of	 this	 study?	 Are	 there	 any	 benefits	 to	 the	
community?		I	am	studying	for	a	Master	of	Laws	degree	by	research	thesis	at	the	University	of	Tasmania.	My	research	question	is	the	effectiveness	of	Part	3	Local	Government	





and	 I	 will	 travel	 to	 attend	 the	 interviews	 at	 the	 interviewee’s	 place	 of	 work	(whether	 that	be	Hobart,	Launceston	or	 the	North	West)	 if	 that	 is	appropriate.	My	research	is	self-funded	and	I	am	consequently	unable	to	offer	to	pay	for	the	cost	 of	 the	 interviewee’s	 time.	 I	would	 be	 grateful	 if	 you	would	 distribute	 this	letter	 to	 your	 members	 and	 invite	 those	 members	 willing	 to	 participate	 to	contact	me	at	this	email	address	(utas	address	supplied)	to	indicate	their	consent	and	to	make	arrangements	for	the	interview.		
What	am	I	asking	for?	I	will	 outline	 the	 characteristics	 of	 effective	 regulation	 and	 ask	 four	 questions	(having	noted	 that	no	 confidential	 or	 client	 information	 should	be	disclosed	 to	me)	and	record	answers.		1. How	does	the	interviewee	address	the	issue	of	leases	that	fall	within	the	definition	 of	 subdivision?	 How	 are	 such	 leases	 dealt	 with	 by	 local	government	planning	assessors?	2. How	does	Part	3	integrate	with	the	land	registration	system?	What	issues	arise	 for	 mixed	 general	 law/Torrens	 land?	 Are	 restrictive	 covenants	considered	in	subdivision	proposals?		3. Does	 the	 distinction	 between	 ‘use’	 and	 ‘development’	 serve	 a	 useful	purpose?	And	does	it	cause	any	difficulties?	4. How	 does	 Part	 3	 integrate	with	 the	 planning	 system	 established	 under	
Land	Use	Planning	and	Approvals	Act?		I	 will	 then	 invite	 comment	 from	 the	 interviewee	 on	 his/her	 views	 of	whether	Part	3	constitutes	effective	regulation	and	whether	there	are	particular	issues	for	the	interviewee	dealing	with	subdivision	proposals	in	Tasmania.		




thesis	as	part	of	the	evaluation	of	the	legislation.	The	data	will	be	kept	securely	for	 5	 years	 on	 the	 University’s	 network	 in	 accordance	with	 standard	 research	data	procedures	of	 the	University	 of	Tasmania.	 	After	5	 years,	 the	data	will	 be	deleted	from	the	University’s	network.			
Are	there	any	risks	for	interviewees?		Interviewees	 will	 not	 be	 identifiable	 in	 the	 thesis	 and	 will	 be	 referred	 to	 by	reference	 to	 profession	 and	 a	 number.	 The	 research	 data	 records	 of	 interview	will	 enable	 the	 interviewee	 to	 be	 linked	 to	 the	 published	 comments	 but	 the	interviewee	will	not	be	identifiable	in	the	published	work	or	in	dissemination	of	the	findings.	 	 Interviewees	may	withdraw	from	the	study	at	any	time	before	its	completion	 and	 the	 information	 they	 have	 provided	 will	 be	 destroyed	 and	deleted	from	the	stored	data	records.			
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